Before we look closer at the legal effect of EU law, however, it is necessary to first look at the scope of EU law, that is the question when and where EU law actually applies. For even EU law can only have direct effect and supremacy in those cases where it applies in the first place. The question of scope, moreover, is equally relevant for the EAC as the precise scope of EAC law seemingly has not yet been settled yet, but will equally be of crucial importance for the success of regional integration in East Africa.
The Scope of EU Law
When one talks about 'the scope' of EU law, one basically asks which cases are governed by EU law. When two Portuguese companies conclude a contract for IT services in Portugal, for example, does EU law apply? And what if an American undertaking imports products into Ireland, or participates in an American cartel that affects the EU market? Or is EU law applicable when a Spanish region directly awards a multi-million contract to a Spanish company? Just as EU law determines the limits of EU competences, the CJEU also held that EU law determines its own scope.4 Whether a certain issue falls under EU law, therefore, is a question of EU law, not of national law. Moreover, the mere fact that a certain issues also falls under national law, does not mean it does not fall under EU law, as both can apply at the same time. The exclusive jurisdiction of the CJEU over the scope of EU law is also necessary to ensure the unity of EU law and to enable the CJEU to remain the ultimate arbiter of EU law. After all, if other courts could determine the scope of EU law, they could prevent the Court of Justice from safeguarding the correct interpretation and application of EU norms in certain cases, simply by declaring them outside the scope of EU law. Reducing the scope of EU law would then become an escape route for Member States or national courts to escape or reduce the direct effect and supremacy of EU law. Control over the scope of EU law, consequently, should also be seen as an important precondition for supremacy and direct effect, just like the ultimate jurisdiction over the correct interpretation and application of EU law.5
EU Actions and the Scope of EU Law
Logically, all actions by EU institutions and bodies fall under the scope of EU law. All EU legislation and all decisions from EU institutions and bodies, therefore, have to comply with EU law, including all fundamental rights guaranteed within the scope of EU law.6 More complicated is the question when actions by Member States fall under the scope of EU law.7
Member State Actions and the Scope of EU Law
Essentially, there are three ways in which Member State actions fall under the scope EU law. Firstly, any Member State action falls under the scope of EU law when the Member State is implements or applies EU measures.8 Any national legislation implementing a directive, for example, falls under the scope of EU law.9 Consequently, if an individual challenges a national act that implements or applies an EU rule, that decision falls under the scope of EU law. So for example, where two companies start legal proceedings against each other, and one company relies on a national law that implements an EU directive, this dispute between two private parties will fall under the scope of EU law. 10 Secondly, any Member State action that derogates from EU rules or rights also falls under the scope of EU law.11 This category inter alia includes all cases where a Member State action restricts free movement. In Schmidberger, for example, Austria allowed a demonstration that blocked the Brenner Pas, one 6 See for a highly principled position of the CJEU on this point the Kadi-saga: Joined cases C-402/05 P & C- of the main transport routes to southern Europe. The Court held that allowing this demonstration restricted the free movement of goods enjoyed by a transport company. Even though the Court found the restriction justified in the end, the mere fact that Austria had restricted free movement was enough to bring the dispute under the scope of EU law.12 As many national laws will in some way affect the free movement of goods, services, establishment, persons or capital, this second ground significantly expands the scope of EU law. In addition to the two grounds set out above, there also is a third, rather vague ground for bringing a case under the scope of EU law. The CJEU sometimes finds that a case does not involve an implementation or a derogation of EU law, but nevertheless falls 'within the scope of EU law' in a generic sense because there is a sufficient link between the national act and EU law. The case of Fransson, for example, concerned Swedish tax penalties and a criminal prosecution that were not directly based on EU law, nor did they derogate from EU law. Nevertheless the CJEU found these penalties came under the scope of EU law because they were also designed to protect the collection of VAT, and therefore the financial interest of the EU.13 This indirect and partial link was sufficient to bring the case under the scope of EU law in the generic sense. In Kücükdeveci, the CJEU brought a case under the scope of EU law primarily because the subject matter of the case was covered by a directive, even though the directive did not apply itself.14 Some further guidance on this third category of scope was given more recently in Hernandez, where the CJEU held that scope 'presupposes a degree of connection between the measure of EU law and the national measure at issue which goes beyond the matters covered being closely related or one of those matters having an indirect impact on the other.'15 Despite this clarification, however, this ground for scope remains relatively opaque and unpredictable. These same qualities, of course, may also be part of the appeal to the CJEU, as it sometimes may be in need of a ground to extend the scope of EU law beyond implementation or derogation.16
Direct Effect of EU Law
Direct effect is one of the hallmarks of the EU legal order. Van Gend en Loos, the case which established direct effect and the autonomy of the EU legal order has a near mythical status as the alpha and omega of the EU legal order.17 The essence of direct effect is as simple as it is fundamental. Direct effect means that individuals and companies can rely on EU law before all national courts and public bodies, just as they can on national law. EU law, therefore, is not some foreign or international law that must first be imported into the national legal order to have legal effect.18 Rather, direct effect means that EU law is part of national law. This section first outlines the establishment of the direct effect of Treaty provisions in Van Gend en Loos, the criteria that a Treaty provision has to meet to have direct effect, and the main arguments given by the CJEU to justify direct effect of EU law. Subsequently, this section discusses the direct effect of secondary EU law. This discussion will also touch on the main complexities surrounding direct effect, including the direct effect of general principles and directives as well as the difference between vertical and horizontal direct effect.
Van Gend en Loos: Establishing Direct Effect of Treaty Provisions
Van Gend en Loos illustrates how small cases can make good law. The judgment concerned the company of Van Gend en Loos that wanted to import the rather unspectacular chemical ureaformaldehyde into the Netherlands from Germany. The Netherlands wanted to impose an import duty of 8%, which was higher than the import tariff that applied when the Netherlands joined Jointly, these criteria essentially require that, to be directly effective, a rule of EU law actually gives a right to an individual, and that this right can be sufficiently determined on the basis of the Treaty provision alone, without requiring further legislative action by the Member State. For example, imagine an EU rule saying that all Member States must strive to provide reasonable studying grants to all students. This norm is vague and requires implementation by Member States to determine the actual right. How much would the grant be per month, for example, and who precisely would be entitled to it? In contrast, an EU rule holding that all people registered at a university have a right to a four year state sponsored grant of €250 per month, would be sufficiently clear and precise, as one can determine the core elements of an unconditional right from the provision itself. In practice, the CJEU is rather flexible in finding direct effect. It is enough if the core elements or the minimal content of a right can be determined.20
Applying these criteria in In Van Gend en Loos, the CJEU held that the prohibition to increase customs duties in Article 12 EEC was sufficiently clear, precise and unconditional. As a clear prohibition, furthermore, it required no further implementation.21 Consequently, Article 12 EEC had direct effect, and the company of Van Gend en Loos could directly rely on it to challenge the Dutch increase in import tariffs.
Justifying Direct Effect of EU Law
By holding that EU Treaty provisions could apply directly, the CJEU took a monumental step towards differentiating the EU legal order from 'normal' public international law and ensuring that EU law would become a living reality rather than just another legal norm that applied only between states. Most importantly, the CJEU determined that individuals and companies derived certain rights directly from EU law and that they could directly enforce these rights at the national level.
With this single judgment, the CJEU transformed millions of individuals and companies into EU law policemen that could make sure Member States respected their rights under EU law. This greatly increased the enforcement of EU law. After all, it is extremely unlikely that the Commission would have ever started an infringement proceeding against the Netherlands over something as minor as increasing the tariffs for ureaformaldehyde to 8%. For a transport company like Van Gend en Loos, however, such an increase was important enough to undertake legal action. The principle of direct effect, therefore, linked the enforcement of EU law to the self-interest of individuals and companies, self-interest being one of the more reliable incentives that legal systems can rely on. For no matter how technical or 'minor' an EU rule may seem, there is likely a company or individual deeply affected by it.
To support its monumental ruling, the CJEU essentially relied on four, interconnected arguments derived from the 'spirit, general scheme and the wording' of the Treaty.22
Firstly, the CJEU pointed out that the EEC Treaty 'is more than an agreement creating mutual obligations between the Member States' alone, as it must have been intended to include individuals as well. Here the CJEU inter alia refers to the aim of establishing a common market. The functioning of such a market necessarily concerns individuals as 'stakeholders' . One simply cannot have a market without involving the market actors, so the logic goes.23 This logic is then further supported by the Preamble of the EEC which 'refers not only to government but also peoples' . Both the text and the objective of the EEC Treaty, therefore, imply that it was intended to be more than just another international treaty only creating rights and obligations between states. Rather, the EEC Treaty was intended to be something more, a legal instrument that unlike traditional international law also included individuals as its objects and subjects.
This finding that the EEC Treaty must be more than an ordinary Treaty connected to the CJEU's second and even more fundamental argument on the nature and autonomy of the EEC legal order:
. . . the Community constitutes a new legal order of international law for the benefit of which states have limited their sovereign rights, albeit within limited fields, and the subject of which comprise not only Member States but also their nationals.24
The EEC Treaty, therefore, created a whole new legal order, and this legal order is autonomous from the Member States that created it.25 Both the Member States and individuals are members of this new autonomous legal order, and both can therefore rely on it directly. The autonomy of the EU legal order, and the fact that Member States have actually limited their sovereign rights to create it, also explains why it is EU law itself that can determine its own direct effect.
Thirdly, the CJEU supports these two teleological arguments with a more textual and straightforward argument: the existence of the preliminary reference procedure.26 The CJEU points out that the preliminary reference procedure allows national courts to ask questions to the CJEU on the correct interpretation and application of EEC law. This possibility implies, according to the CJEU, that these national courts were presumed to apply EEC law directly. Why, after all, would national courts ask preliminary questions on EEC law to the CJEU if these courts were not even allowed to apply EEC law in the first place? The indirect remedy of the preliminary reference, therefore, implies the direct effect of EU law. Fourth, and most fundamentally, however, the CJEU seems to base direct effect on effectiveness. If the Member States seriously wanted the EEC to achieve its objectives, they must have accepted the direct effect of EEC law, for without direct effect the EEC could not work.27 Not only is the participation of individuals necessary to achieve objectives such as the internal market, it is also necessary to ensure the effective enforcement and application of EU law. In the words of the CJEU:
The vigilance of individuals concerned to protect their rights amounts to an effective supervision in addition to the supervision entrusted by Articles 169 and 170 to the diligence of the Commission and of the Member States.28
This logic of effectiveness seems to be the most fundamental reason underlying direct effect, as well as many other key principles of EU law.29 If the ambitions of the EU are to be taken seriously, the EU legal order must be conceived as something that goes far beyond an ordinary international treaty. Innovations such as direct effect, therefore, are a necessary price to pay for effective regional integration, and as Member States surely must have wanted to create an effective regional organization, the CJEU also assumes they intended to pay this price. Consequently, even though it may not have been made explicit in the EEC Treaties, the CJEU found that the potential direct effect of Treaty provisions was inherent in EEC law.30 29 Also see EU chapter 6 on the general principles of EU law. 30 Note that even unwritten General Principles of EU law, which are also pat of EU primary law, can also have direct effect if they are sufficiently clear, precise and unconditional. Precisely because of their generality, many principles of EU law may struggle to meet this criterion, but for example the general principle prohibiting discrimination on the basis of age has been found to be directly effective. See Case C-144/04 Mangold [2005] Treaty provisions, moreover, usually have both vertical and horizontal direct effect. Vertical direct effect refers to situations where parties rely on EU law against the state, or any entity wielding public authority.31 Horizontal direct effect concerns situations where none of the parties wield any public authority, for example in a dispute between two private companies. Even in such purely horizontal situations, where no party wields any public authority, the CJEU has found that most Treaty provisions apply directly and can therefore be relied upon against each other. For example, the Belgian stewardess Defrenne could rely directly on then Article 119 EEC, at least to the extent that it required equal pay for equal work for men and women.32 Equally, Mr. Angonese could rely on the freedom of workers against a private bank in Italy, which would only hire staff with a language certificate awarded in Bolzano.33 For some Treaty provisions, including those on the free movement of goods and services, however, the CJEU seemingly has not yet fully made up its mind.34 addition, the CJEU has clarified that international agreements concluded by the EU law can also have direct effect.
Direct Effect of other EU Norms

Direct Effect of Regulations
The potential direct effect of directives is inherent in their very nature. As Article 288 TFEU provides, a regulation 'shall be binding in its entirety and directly applicable in all Member States.'36 Regulations, therefore, do not require any support of or conversion into national law to directly apply in the national legal orders of the Member States. At the same time, this does not mean that all parts of all regulations apply directly. To be directly effective, a provision in a directive must also be unconditional, sufficiently clear and precise, and require no further implementation.37 For if a provision in a regulation does not contain a sufficiently specific right, there simply is nothing that can be applied directly.
4.3.3.2
Direct Effect of Directives The possible direct effect of directives is one of the more complex and potentially confusing parts of EU law.38 The starting point, however, is very clear. Directives normally do not have direct effect. As Article 288 TFEU states, directives are addressed to Member States, not to individuals. If all goes well, Member States implement directives in their own legal order within the prescribed period. Individuals can then rely on the national law implementing the directive, and do not need to rely on the directive itself. If directives are implemented timely and correctly, therefore, they never acquire direct effect.
Problems arise, however, where Member States fail to implement a directive or implement a directive incorrectly. In such cases, individuals are unable to rely on a national implementing law to enforce any rights that the directive may have given them. To fill this gap, and make sure Member States do not get away with not implementing directives, the CJEU has found that directives can have vertical direct effect where they have not been correctly implemented and the implementation period is over. Compared to Treaty provisions and regulations, therefore, directives must meet some additional requirements in order to have direct effect. The cumulative requirements for a provision in a directive to have direct effect are as follows:
i.
The provision must be sufficiently clear and precise; ii. It must be unconditional, and; iii. It must leave no legislative discretion to the Member State. iv. In addition, the implementation period must have passed, and; v.
The directive has not been implemented or has not been implemented correctly.39
Directives, therefore, cannot have direct effect before the implementation period has expired.40 Moreover, the CJEU has consistently ruled that directives can only have so-called vertical direct effect. This means that the direct effect of directives can only be relied upon against the state or emanations of the state. Directives can never have horizontal direct effect, which means they cannot be relied upon against other individuals.41 In a conflict between two individuals, for example two private companies litigating over a commercial contract, neither party can therefore directly rely on any EU directives, even if these directives grant them a clear, precise and unconditional right. The lack of horizontal direct effect of directives creates a certain gap in the legal protection of individuals and the effectiveness of EU law. Where Member States for example fail to implement a directive on consumer protection, consumers cannot invoke their rights under the directive against private companies violating these rights.42 The CJEU has, therefore, developed several other doctrines to at least reduce the impact this gap has and to ensure the effectiveness of EU law as much as possible. To begin with, the CJEU employs a very wide conception of the State, and therefore of vertical situations. Bodies that wield some form of public authority will rather quickly qualify as a part of the State, and hence have to accept that directives may be relied upon against them directly.43 In addition, the CJEU allows for so called triangular direct effect and, exceptionally, for indirect horizontal direct effect.44 Even where no direct effect can be created, moreover, the duty of conform interpretation requires that national courts try and interpret national law in conformity with EU law, including directives, even where these do not have direct effect.45 Although national courts are never obligated to interpret national law contra legem, they must try to find a way to read any rights granted by a directive into national law. Lastly, the doctrine of Member State liability allows individuals to sue the Member State for any damages they have suffered due to the failure to (correctly) implement the directive.46 Ultimately, however, the fact remains that directives in principle do not have direct effect, and never have real horizontal direct effect.
4.3.3.3
Direct Effect of Decisions, Opinions and Recommendations Decisions can have direct effect.47 According to the CJEU, the mere fact that the Treaty does not explicitly mention the direct effect of decisions, as it does for regulations, does not mean that decisions lack the capacity for direct effect.48 The addressee of a decision can, therefore, directly rely on the decision if it is sufficiently clear and precise, unconditional, and leaves no discretion to Member States with regards to its implementation. 49 Opinions and recommendations, on the other hand, lack binding legal force altogether and hence cannot have direct effect.50 
Direct Effect of EU International Agreements
International agreements concluded by the EU form an integral part of EU law and can also have direct effect.51 Formally, the criteria for their direct effect are the same as the criteria for the direct effect of Treaty provisions, meaning a provision in an international agreement has to be legally binding as well as sufficiently clear, precise and unconditional.52 In practice, however, the CJEU has sometimes been more hesitant to accept the direct effect of international agreements. This hesitation is largely due to the different political and practical consequences of giving full direct to international agreements. The main example in this regard is WTO law, where the CJEU has generally been unwilling to accept the direct application of WTO obligations or decisions from the WTO Dispute Resolution Body.53
The Supremacy of EU law
The principle of supremacy concerns the hierarchical relationship between EU law and national law, and forms the necessary counterpart to the principle of direct effect. What, after all, should happen where an EU rule enters into the national legal order but comes into conflict with a rule of national law? As we shall see, the answer from the CJEU is pretty clear: EU law always has absolute supremacy over all national law. At the same time, the view of most national constitutional courts tends to differ, even though they agree that in almost all cases EU law should indeed trump national law as well. This section first outlines the principle of supremacy as developed in the case law of the CJEU, as well as the main arguments developed by the Court to support the absolute primacy of EU law. Subsequently, we briefly turn to some of the national responses to this absolute claim, and the functioning of primacy in daily reality. The integration into the laws of each member state of provisions which derive from the Community, and more generally the terms and the spirit of the treaty, make it impossible for the states, as a corollary, to accord precedence to a unilateral and subsequent measure over a legal system accepted by them on a basis of reciprocity. Such a measure cannot therefore be inconsistent with that legal system. The executive force of Community law cannot vary from one state to another in deference to subsequent domestic laws, without jeopardizing the attainment of the objectives of the treaty set out in article 5 (2) and giving rise to the discrimination prohibited by article 7.
(. . .) It follows from all these observations that the law stemming from the treaty, an independent source of law, could not, because of its special and original nature, be overridden by domestic legal provisions, however framed, without being deprived of its character as Community law and without the legal basis of the community itself being called into question.
In later cases such as Simmenthal and Internationale Handelsgesellschaft the CJEU confirmed and clarified that the supremacy of EU law also covered national legislation of a later date and national constitutional law.55 A more recent confirmation of this absolute supremacy doctrine was given in Opinion 1/09: It is apparent from the Court's settled case-law that the founding treaties of the European Union, unlike ordinary international treaties, established a new legal order, possessing its own institutions, for the benefit of which the States have limited their sovereign rights, in ever wider fields, and the subjects of which comprise not only Member States but also their nationals. The essential characteristics of the European Union legal order thus constituted are in particular its primacy over the laws of the Member States and the direct effect of a whole series of provisions which are applicable to their nationals and to the Member States themselves.56
From the EU perspective, therefore, the principle of supremacy is very straightforward. EU law has absolute supremacy over all national law, including national constitutional law.57 Article 4(2) TEU, which protects national identities, does not change this supremacy but only creates an obligation for the EU to respect these identities. Where a conflict arises, therefore, all national courts are obligated, by EU law itself, to disapply the conflicting national law and apply the relevant EU law instead.58 Note though that the national law is not annulled, but only has to be disapplied to the extent that it conflicts with EU law.59
Justifying Supremacy
The EU Treaties do not provide an explicit basis for the supremacy of EU law.60 Supremacy, therefore, is a judge made doctrine developed by the CJEU. Consequently, it is important to analyse which arguments were used by the CJEU to justify primacy, also as some of these arguments might also prove relevant in the EAC context. Logically, the four main arguments of the CJEU to justify primacy bear great resemblance to the arguments underlying direct effect.61 Firstly, the CJEU returns to its ruling in Van Gend en Loos on the autonomous nature of the EU legal order. This autonomy means that EU law determines its own validity, and that its validity cannot be undermined by national law. If EU law could be trumped by national law, after all, its validity would ultimately depend on national law, which would undermine its autonomy.
Secondly, the CJEU bases primacy on the principle of pacta sunt servanda, and does so much more explicitly than it did in Van Gend en Loos. It holds that the Member States accepted EU law 'on the basis of reciprocity' , which means that each Member State promised the others it would respect all its obligations under EU law. If one Member State could unilaterally reject some obligations of EU law by changing its laws or its constitution, this would undermine the reciprocity of EU law.
Thirdly, the CJEU also provides some more textual arguments for the supremacy of EU law. To begin with, it indicates that 'wherever the Treaty grants the States the right to act unilaterally, it does this by clear and precise provisions.'62 Applying an a contrario reasoning, this means that Member States are not allowed to deviate from EU law unilaterally, for example by adopting laws that violate EU law, where the Treaty does not explicitly allow this. In addition, the CJEU points to the definition of regulations in Article 288 TFEU, providing that regulations are 'binding' and 'directly applicable in all Member States.' This binding and direct effect would be effectively 'nullified' if Member States could adopt later national legislation that went against a regulation. Essentially the CJEU here also conflates bindingness and absolute supremacy.
The fourth, and de facto the most central argument, however, again concerns the effectiveness of EU law and of European integration as a whole. The CJEU essentially argues that the effet utile of EU law would be undermined if Member States could unilaterally overrule parts of EU law. This risk is exacerbated if one takes into account the possible cumulative effects. If all Member States would start to deviate from different parts of EU law, even on a limited scale, the collective effect could undermine the unity and coherence of EU law itself. EU law would then differ from Member State to Member State based on national legislation, which is the opposite of the effective and unified regional system the EU wants to establish. As the CJEU states, this would call into question 'the legal basis of the Community itself' .
From the perspective of the CJEU, therefore, defending the supremacy of EU law is of existential importance for the EU legal order and for European integration as such.63 Undermining supremacy risks opening the floodgates, as 28 Member States may than (ab)use national law or constitutional principles to limit or distort the uniform application of EU law.64
The National Reception of EU Supremacy
From the perspective of national courts, and especially of national constitutional courts, however, one may understand a certain hesitation to accept absolute supremacy of EU law, certainly over key principles of national constitutional law. After all, one of the key functions of constitutional courts is to protect their own constitution, as well as the fundamental rights the constitution grants to individuals.
In practice, therefore, almost all national supreme or constitutional courts reject the absolute supremacy as postulated by the CJEU.65 Only a few national courts come close to accepting absolute supremacy, and this acceptance is linked to the monist nature of their constitution, and not EU law as such. 66 The overwhelming majority of national constitutional courts only accept a more relative form of EU supremacy that is based on and limited by the national constitution. 67 The general line of reasoning is that Member States did accept a certain form of primacy when they joined the EU, as primacy is a necessary element of EU law. However, this primacy is ultimately based on the national constitution, and therefore also subject to any limitations that the national constitution imposes, such as fundamental rights or core constitutional values. 68 In addition, because the EU is based on conferred powers, any ultra vires actions would not bind the Member States either.69 This means that it is ultimately up to the national constitutional courts to decide in specific cases if EU law manifestly violates certain key principles or provisions of the national constitution, or is ultra vires, and if it is, to disapply the relevant parts of EU law within 'their' national legal order.70
It should be stressed that so far the differing views on the basis, scope and limits of EU supremacy have largely remained in the realm of theory and principle. In the day-to-day practice, the primacy of EU law, certainly over nonconstitutional national law, is generally accepted.71 Moreover, even in cases where important principles are at stake, national courts generally try to avoid an open conflict, or at least conflicting judgments. 72 The CJEU, in return, has often incorporated concerns of the national high courts into its case law, for example improving the protection of fundamental rights or granting a certain leeway to a Member State on a politically or culturally sensitive issue. 73 The only open conflict so far, where a national constitutional court has openly declared a judgment of the CJEU ultra vires, is the Landtova judgment of the Czech Constitutional Court, which concerned the sensitive issue of pensions after the dissolution of Czechoslovakia into the Czech Republic and Slovakia. 74 From one perspective, precisely this lack of a formal and linear hierarchy, or 'pluralism' , within the EU legal order can be seen as valuable in itself. It can be said to reflect the cooperative nature of the EU that depends on shared values and dialogue, rather than on force or formal authority. 75 In any event the EU demonstrates that 'the system can work' even where there is disagreement on such a fundamental point. From another perspective, however, this open disagreement also reflects the still unfinished nature of the EU, and that even now the EU still seems to be in a transitional phase. In addition, as long as this disagreement remains open, there is the risk that a more serious conflict arises that does threaten the stability of the EU, for example in the context or aftermath of Brexit. From this perspective, the search remains on for a more mature and nuanced doctrine of supremacy that can accommodate sufficient respect for national constitutional principles whilst still preserving a sufficient level of unity and coherence of EU law.76 A quest that the EAC can join, benefiting from the experiences in the EU, when searching for a doctrine of supremacy that fits within its own legal and political context. ' 
